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Finally, the Commission’s non-discrimination safeguards should reasonably extend to
unaffiliated program package:s fair treatment in channel positioning and marketing. While
the OVS framework should n aximize the viability of Open Video Systems as an entry option
for LECs and other multichar nel video providers, intra-system rivals should not be placed at
a severe competitive disadvariage against the OVS-aftiliated packager.

C. The Commission Should Maximize The Viability of OVS

Systems Consistent With Its Limited Discretion In
Implementing Carriage Rights For Local Broadcast Stations

The Notice calls for ¢ 'mment on the "overall applicability” to OVS of the statutory
must-carry and retransmissior consent rules,®’ which the 1996 Act requires the
Commission to replicate "to 'he extent possible" within the OVS regulatory framework. The
FCC thus has little discretion to alter the basic scheme providing "local" commercial
broadcasters the choice between exercising mandatory carriage rights or seeking
retransmission consent from he OVS operator, yet the Commission should resolve certain
particulars of implementatior consistent with its interest in promoting the viability of OVS
systems. 2

Given the "signal ava lability" provision within the mandatory carriage statutory

scheme,®' the OVS operator should be the entity ultimately responsible for ensuring that

¥ Notice at { 59.

3 See 47 U.S.C. § 653(C)(1) (directing that the mandatory carriage and retransmission
consent obligations run to th¢ "operator of an open video system").

¥ 47 U.S.C. § 534(b)(7 .
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local broadcast signals carriec pursuant to must-carry rules are available to every subscriber
to an Open Video System. While it may be possible to allow an OVS operator to manage
this responsibility in various ‘vays, Viacom suggests that an OVS operator be required to
treat all must-carry broadcast signals as “shared channels” available for co-packaging with
every program package offercd on the OVS facility.2* Such shared broadcast channels
would not be counted against any limits on any program packager’s channel capacity on an
Open Video System .2

The geographic cover: ge area of an Open Videco System obviously will have a
significant impact on how meny broadcast signals will be eligible for carriage. No OVS
operator would be required t devote more than the statutory maximum one-third of its
channel capacity to local bro:dcast signals. Yet in those cases where an OVS operator has
chosen to deploy a system th it "span[s] multiple television markets,"*® the Commission

should allow the operator to lecide whether it will provide all eligible broadcast signals to

71" See 47 U.S.C. § 534(b)(1). Likewise, the Commission should give the OVS operator
discretion to treat broadcast ‘ignals carried pursuant to retransmission consent as shared
channels, potentially availabi - for co-packaging with other program packagers offering
services on the system.

On a related point, th: Commission should not -- and, under the statute, need not --
force a local broadcaster’s must-carry/retransmission consent election for the purposes of
cable carriage to bind that broadcaster to the same election choice for purposes of OVS
carriage in the same market

3 Until digital technology provides comparable access to subscribers, shared broadcast
signals should be carried on in OVS network’s analog channels.

¥ Notice at { 60.
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every OVS subscriber or instead configure its facility so that only subscribers located within

a particular TV market receiv = the broadcast signals eligible for carriage in that market.

CONCLUSION

Viacom respectfully u-ges the Commission to adopt the foregoing proposals to govern
provision of OVS service. Tne public interest benefits of a regulatory scheme that can
provide both inter-system anc intra-system competition should not be lost because of the
challenges presented by impl-mentation. The Commission’s rules must strike a balance so

that unaffiliated program pac-agers can enjoy fair access to, and non-discriminatory
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treatment on, OVS facilities, vhile LECs enjoy sufficient flexibility to create and design

Open Video Systems that can vigorously compete in the marketplace.

Respectfully submitted,

VIACOM INC.
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